
Administering 
an Estate

How is the Estate Administered if there 
is a Will? 

This will typically depend on the nature and type 
of the assets in an Estate. To be able to deal with 
the assets of an Estate, you will usually need a 
Court Order. This is called a Grant of Probate.

An application for a Grant of Probate involves 
proving the validity of the Will and putting any 
relevant circumstances before the Supreme 
Court. If the Court accepts the validity of the Will, 
it will make an order for a Grant of Probate. 

Dealing with the loss of a loved one is 
always a stressful and difficult time. 
It can be made even more so where 
you are required to deal with your loved 
one’s assets and affairs. 

Nevertheless, Courts expect that the 
assets and affairs of a deceased person 
will be dealt with promptly. These assets 
are known as the “Estate” of the person 
who has died. 

Before an Estate can be dealt with or 
“administered” there are a few things 
to consider: 

•	 Is	there	a	Will?	If	so,	can	you	find	the	original?	

•	 If there is a Will, are the named Executors able 
and willing to administer the Estate? 

•	 If there is no Will, who is the next of kin? 
Is that person willing to act as a Court 
appointed Administrator? 



What happens to the Estate if there is no Will? 
What happens if the Executors are unable or 
unwilling to act? 

The next of kin (for example, a spouse, an adult 
child or others in certain circumstances) can 
request that the Supreme Court make an order 
for them to be given legal authority to deal with 
the assets. This is called a Grant of Letters 
of Administration. 

The Administrator will then be entitled to deal with 
and	distribute	the	Estate	to	the	beneficiaries	as	set	
out in the relevant state or territory’s legislation.

Can we distribute some funds to the 
beneficiaries ASAP?

Possibly, however whether this is a good idea will 
depend on the size and nature of the Estate. An 
Executor or Administrator must take certain steps 
to discover all creditors of the Estate as these debts 
must	be	paid	in	priority	to	any	gifts	to	beneficiaries.	

It is “best practice” for an Estate to not make any 
distributions until 6 months after the date of death. 
This protects everybody involved in the event that 
later claims or debts come to light – for example, 
a	final	tax	bill	or	a	claim	by	a	family	member	for	
additional provision from the Estate

What happens to the deceased 
person’s superannuation? 

The	super	fund	must	be	notified	that	the	member	
has passed away. However, depending on the rules 
of the relevant super fund, the superannuation 
benefits	may	not	dealt	with	as	part	of	the	Estate.	
They may be distributed in accordance with an 
entirely	different	set	of	rules	which	are	set	out	in	the	
super fund’s own governing documents. 

It is important to seek advice in relation to the 
payment	of	superannuation	benefits,	as	payments	
to	certain	dependent	beneficiaries	(for	example,	
a spouse) are treated as tax free, while payments 
to	other	beneficiaries	(for	example,	some	adult	
children)	could	incur	significant	tax	liabilities.	

What happens to the debts owed by the 
deceased person? 

These remain valid debts of the Estate and must be 
paid from the Estate in due course. These payments 
must be settled prior to the distribution of the estate 
to	the	beneficiaries	of	the	Will.	

If you believe an Estate may be bankrupt – that 
is, that there are more liabilities than assets – you 
may need to get further legal advice as it can 
become complicated. 

What happens if someone makes a claim 
against the Estate? 

There are restrictions on who can contest a Will and 
who can claim against an Estate for extra provision 
to be made to them. There are time limits for people 
to make such claims. In NSW, it is 12 months 
from the date of death. In the ACT, it is 6 months 
from the date that a Grant of Probate or Letters of 
Administration has been granted. 

If a claim arises, Trinity Law can work with you to 
determine whether there is any legitimacy to the 
claim and the likelihood of success in opposing 
the claim. 

Where to from here? 

If you want to ensure an Estate is administered 
correctly and with a helping hand during this 
difficult	time,	contact	one	of	our	solicitors	below	or	
call Trinity Law on (02) 6163 5050. 
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